In response to growing concerns about understanding the impact of regulation on consumers, business, and government, the American Enterprise Institute and the Brookings Institution have established the AEI-Brookings Joint Center for Regulatory Studies. The primary purpose of the center is to hold lawmakers and regulators more accountable by providing thoughtful, objective analysis of existing regulatory programs and new regulatory proposals. The Joint Center builds on AEI's and Brookings's impressive body of work over the past three decades that has evaluated the economic impact of regulation and offered constructive suggestions for implementing reforms to enhance productivity and consumer welfare. 
competitors. 4 The crux of the debate is over the relative frequency and cost of false convictions versus false acquittals and the extent to which the courts can confidently predict the effects of challenged practices on consumer welfare given the evidence (including economic theory and empirics) available to them.
The Clinton Administration invited the courts to rely on a relatively weak consumer harm standard for assessing liability in antitrust cases brought against Intel, Microsoft, and Visa/MasterCard. 5 The Government adopted the view that it was enough to show that the challenged practices had harmed the competitive process-we will argue it did not even make that showing-and that direct evidence was not needed that the challenged practices, on balance, raised prices, lowered output, and/or reduced quality, and thereby reduced consumer welfare. In the two cases that went to trial and for which there is a complete record-U.S. v.
Microsoft

and U.S. v. Visa U.S.A. et al.
7 -the district court accepted this view. And in the one case that has gone to an appeals courts-Microsoft-the D.C. Circuit affirmed liability without reaching findings that the anticompetitive actions resulted in substantial harm to consumers; it specifically found that the district court's findings do not demonstrate that there was a causal relationship between those actions and any significant changes in the competitive process that could lead to substantial harm and directed the lower court to address causation as part of the examination of remedies. 8 The Court itself described the standard it employed as "edentulous"-i.e., toothless. 9 We argue in general and in the context of these two cases that this weaker standard represents economically unsound policy.
We develop and explore two important differences between those who insist on direct proof of harm to consumers and those who are willing to infer consumer harm from harm to competitors. The first is arguably technical and turns on what preconditions must hold for it to be valid to infer injury to consumers indirectly from injury to one or more competitors. We show in what follows that courts in both Microsoft and Visa did not require Clinton administration antitrust enforcers to establish critical preconditions. The second important difference is whether a showing of substantial harm to consumers should be required for liability. We argue here that such a requirement is necessary for sound policy. A finding of liability generally implies the imposition of structural or behavioral relief that, by design, reduces the competitive effectiveness of the defendant (generally a leading firm and, in Section 2 cases, the market leader) and thus generally imposes non-trivial costs on both that firm and, potentially, consumers. Without the likelihood of substantial offsetting benefits from enhancing competition from other sources, such relief, even if it does not go beyond an order to cease some facially suspect practices that pass a minimal consumer harm standard, is more likely than not to harm consumers on balance.
The remainder of this paper is organized as follows. Section II spells out the general issues in more detail. Section III uses an error-cost framework to explain why it is economically important to require plaintiffs to show (directly or indirectly) that a challenged practice actually imposes or is highly likely to impose significant consumer harm. Sections IV and V use the Microsoft and Visa cases to illustrate how the Clinton Antitrust Division's failure to undertake analyses that could have ascertained whether there was significant harm to competitors and competition led the courts to mistake protecting competitor profits for protecting consumer welfare. Section VI provides a brief summary of our major conclusions. It also considers whether the weak consumer harm standard successfully employed by the Clinton Administration in the Microsoft and Visa cases will establish an enduring legacy of an era of activist antitrust. We conclude that the Clinton standard is so inconsistent with the thrust of antitrust jurisprudence over the last twenty years that it will become a legacy only if the Supreme Court makes a very sharp turn.
II. The Consumer Harm Standard
Although the Supreme Court has not enunciated a particular standard for assessing consumer harm in antitrust cases, it has touched on the principles for determining consumer harm in several cases. The most detailed treatment involves determining the circumstances under which pricing low is anticompetitive. The Court has addressed this issue in two leading predatory pricing cases, Matsushita and Brooke Group. Together these decisions have resulted in what is known as the "Brooke Group test," which emphasizes the need to show harm to consumers rather than harm to competitors.
A. Brooke Group Approach
There are two main elements to the Brooke Group test, which establishes the standard for a showing of predation (where the defendant is accused of setting low prices to harm competition by driving competitors out of business). First, a plaintiff alleging predation must
show that the defendant's prices were "below an appropriate measure of… costs." 10 Thus, pricing must be below cost to support a claim of predation, even though, in theory, there can be predatory prices that are above cost. 11 Second, the plaintiff must show that the defendant had "a reasonable prospect, or, under §2 of the Sherman Act, a dangerous probability, of recouping its investment in below-cost prices." That is, finding that prices were low enough to inconvenience a competitor is not enough. Logically, in order for recoupment to be reasonably likely, low prices must eliminate substantial competition in a way that persists even after a post-predation price increase.
The Brooke Group test provides what we would consider to be a sound standard for assessing whether low prices are predatory. In Brooke Group and Matsushita, the Court gave two reasons that fit into an error cost framework. 12 First, the Court noted, "predatory pricing schemes are rarely tried, and even more rarely successful" whereas "cutting prices in order to increase business often is the very essence of competition." 13 Because the Court believed predation to be uncommon, it was more concerned with judicial mistakes that would wrongly condemn procompetitive price-cutting. Second, the Court noted that "mistaken inferences [ Id. condemning procompetitive price-cutting is particularly high. These two reasons suggest that we should be most concerned about lowering the error cost from false convictions (versus false acquittals) in predation cases. This is what the Court did in Brooke Group and Matsushita when it required evidence of below-cost pricing as well as evidence on likely reduction in competition and likely recoupment of losses suffered during the alleged predatory period. 15 It is worth noting that the second of these reasons-the concern with the chilling effect on procompetitive behavior-applies to a wide variety of antitrust claims that involve, in essence, charges of competing too hard.
In other contexts the Supreme Court has also rebuffed attempts to infer consumer harm from theoretical musings. The Supreme Court's reasoning in the recent California Dental decision is instructive. 16 The FTC had argued that certain advertising restrictions-including restrictions affecting price advertising-adopted by a dentists' association in California were anticompetitive. The FTC was sure enough of its case that it did not even have an economist testify as to whether consumers had been harmed. In some literal sense, it could be argued that advertising restriction restrained competition-competitors faced restrictions on the type of advertising they could employ. But, in the absence of empirical evidence, that literal argument fails to show that consumers were actually harmed.
The Ninth Circuit Court of Appeals endorsed the FTC's argument. The Supreme Court, however, rejected the characterization of the advertising restrictions as naked restrictions on price and insisted on actual evidence, especially empirical evidence, of consumer harm: But these observations brush over the professional context and describe no anticompetitive effects. Assuming that the record in fact supports the conclusion that the CDA disclosure rules essentially bar advertisement of across-the-board discounts, it does not obviously follow that such a ban would have a net anticompetitive effect here. Whether advertisements that announced discounts for, say, first-time customers, would be less effective at conveying information relevant to competition if they listed the original and discounted prices for checkups, X-rays, and fillings, than they would be if they simply specified a (1998) ("the plaintiff here must allege and prove harm, not just to a single competitor, but to the competitive process, i.e., to competition itself.").
percentage discount across the board, seems to us a question susceptible to empirical but not a priori analysis.
[Justice Breyer] thinks that the Commission and the Court of Appeals "adequately answered that question," ibid, but the absence of any empirical evidence on this point indicates that the question was not answered, merely avoided by implicit burden-shifting of the kind accepted by Justice Breyer. The point is that before a theoretical claim of anticompetitive effects can justify shifting to a defendant the burden to show empirical evidence of procompetitive effects, as quick-look analysis in effect requires, there must be some indication that the court making the decision has properly identified the theoretical basis for the anticompetitive effects and considered whether the effects actually are anticompetitive. Where, as here, the circumstances of the restriction are somewhat complex, assumption alone will not do.
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On remand, the Ninth Circuit looked at the facts in the record and ruled against the FTC. The Supreme Court has not, however, addressed the proper standard for assessing consumer harm generally in rule-of-reason cases or for specific practices, beyond predatory pricing, that often come under the rule-of-reason rubric. Nevertheless, the error-cost framework implicit in Brooke Group can be extended to these other practices. Before we turn to this, however, it is useful to describe approach toward consumer harm advocated by the Clinton antitrust enforcers.
B. Clinton Administration Approach
A canonical view of the Clinton approach, based on a review of Microsoft, Visa, and
Intel goes roughly as follows. 18 First, the Government presented evidence to demonstrate that 17 Cal. Dental Ass'n v. FTC, 526 U.S. 756, 775 (1999) (emphasis added). 18 Since Intel was settled before trial, the publicly-available record does not permit us to discuss the case in as much detail as we do below for Microsoft and Visa, but the antitrust philosophy of the enforcement agencies during the Clinton Administration can also be seen in Intel. In response to separate patent infringement suits from three of its customers, Intel withheld from those customers the right to use certain intellectual property. The Federal Trade Commission (FTC) argued that Intel's behavior was a means of "coercing" licenses to their rival microprocessor technology, thereby maintaining and enhancing Intel's monopoly in the general-purpose microprocessor market. The available evidence provides little support for the existence of significant consumer harm. Of the three companies at issue, only one was even a competitor in the relevant market for generalpurpose microprocessors, and that company's executives testified that its microprocessor research and development efforts were not harmed as a result of Intel's conduct. If harm to competition were synonymous with harm to consumers, which is the convention adopted by some commentators and is our preferred definition, then there would obviously be no dispute that significant harm to competition would be a sufficient basis for antitrust liability. During the Clinton Administration, however, antitrust enforcers often seemed to stress that plaintiffs did not have to demonstrate consumer harm, thus implying a difference between these two concepts. For example, the Government's main economic witness in Microsoft has stated:
The presumption of antitrust policy is that competition itself brings consumer benefits, and the lessening of competition brings consumer harm. Hence, plaintiffs are required to show an injury to competition rather than immediate harm to consumers.
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Similarly, the lead trial counsel to the state plaintiffs in Microsoft has written:
stresses the adverse effect on its business of Intel's proposed withdrawal of these special benefits, the record evidence contains no analysis of the effect of such action on competition among manufacturers of graphics subsystems or high-end workstations." Intergraph Corp. v. Intel Corp., 195 F.3d 1346, 1355 (1999) . 19 To add to the confusion about terminology, some commentators use harm to competition interchangeably with harm to consumers. As we discuss, the Clinton approach sometimes refers to harm to competition as harm to the competitive process and regards both as something clearly short of harm to consumers. 20 harmed or likely will be harmed, then that should be a clear signal that any harm to competitors that was found may not have had any significant impact on competition.
In many cases, it will be feasible at reasonable cost to assess consumer harm directly through analysis of impacts on price, quantity, or quality. In such cases, plaintiffs should be obliged to present this sort of direct analysis. In other cases, however, direct analysis will be impossible or impractical. For example, if the allegation is that a firm has been driven out of business by predation or if a nascent competitor has been prevented from developing into an actual competitor by exclusionary practices, the resulting consumer harm would not come until the future. In such cases, a direct analysis of actual consumer harm is clearly not possible.
Even when consumer harm is not prospective, it may be practical only to assess consumer harm indirectly, by analysis of impacts on competition. Nevertheless, following Brooke Group, competitor harm alone should not be sufficient to establish liability, since it is not sufficient to establish consumer harm. It is analytically correct to infer consumer injury from injury to competitors only if (1) the injury is severe enough to have a significant impact on the competitors' effectiveness; (2) the affected competitors are important enough so that their effectiveness matters to consumers in the short run; and (3) the short-run injury to competition cannot be easily overcome by the entry or expansion of other firms.
In the context of predation, the Supreme Court has explicitly recognized that harm to competitors is insufficient to establish liability. A showing that a competitor has been driven out of business-which would certainly constitute substantial harm to the competitor and to its effectiveness-is not enough. The plaintiff must show that pricing was below cost and that the alleged predator had a "dangerous probability" of recouping its losses from predation. In order for this to be possible, conditions (2) and (3) in the paragraph above must hold. Without these additional requirements, the courts would be unable to distinguish instances of competitor harm that are part of the normal competitive process from instances of competitor harm that may lead to substantial harm to consumers.
In regard to the exclusion of nascent competitors, the appeals court decision in Additional evidence is needed that the harm to competitors comes from anticompetitive rather than procompetitive behavior and is likely to lead to the long-term elimination of competition.
The Clinton approach, on the other hand, permits inferences of harm to competition from harm to competitors without requiring examination of the conditions that must be satisfied to validate such an inference.
III. An Error Cost Analysis
In this section, we use an error cost analysis to discuss the standard required for a showing of significant consumer harm in rule-of-reason Sherman Act cases. A weaker standard of evidence of consumer harm increases the likelihood of "false convictions"-condemning procompetitive practices. 27 A stronger standard of evidence of consumer harm increases the likelihood of "false acquittals"-exonerating anticompetitive practices. We argue that the standard used by the Clinton antitrust enforcers strikes that balance in the wrong place-it is too weak and leads to too many false convictions. We advocate a more stringent standard. 
C. Basic Framework
The frequency of false convictions and false acquittals depends in part on the burden of proof and other standards of evidence. Civil antitrust cases are decided based on the preponderance of the evidence. That is generally taken to mean that, if it is more likely than not that the defendant's actions are anticompetitive, the defendant is convicted (and conversely, if it is more likely than not that the defendant's actions are not anticompetitive, the defendant is acquitted). The frequencies of false convictions and of false acquittals also depend on what must be shown: in this context, and how seriously the courts take the requirement that consumer harm is significant. Almost any action taken by a major firm is likely to make some consumers unhappy, just as all contracts necessarily restrain trade. when an efficiency-enhancing practice is barred, when a leading firm is forced to compete less effectively, or when structural relief directly lowers productive efficiency.
Consider a simple model with the following parameters. The probability that the challenged action is in fact anticompetitive and has thus actually caused cons umer harm is p.
There is no "true" uncertainty regarding whether an action is anticompetitive-an action is either anticompetitive or it is not. The court, however, does not know ex ante whether the defendant is innocent or guilty, only that the proportion of anticompetitive actions among the population of actions challenged is p.
The probability that an "innocent" defendant is "falsely convicted" is x c (s), where s is the standard required for a showing of consumer harm. 29 That is, for a case where the challenged conduct should be permitted, x c (s) is the probability that the court makes a mistake and finds the defendant liable. Similarly, the probability of a "false acquittal"-permitting conduct that is anticompetitive-is x a (s). The probability of both false acquittals and false convictions depend on s. We define a higher s to be associated with a stricter standard. As s becomes more stringent, x c (s) generally decreases because it is less likely that a defendant is falsely convicted when a greater showing of consumer harm is required. Similarly, as s becomes more stringent, x a (s) generally increases. Finally, we must also consider the relative costs to society of false convictions (c c ) and false acquittals (c a ). The cost of a false conviction, c c , is the loss in welfare from firms not being able to engage in the practice that has been wrongly prohibited plus the impact of any other associated relief that might be imposed.
Similarly, the cost of a false acquittal, c a , is the loss in welfare from failing to prohibit the conduct that is in fact anticompetitive.
The total cost of judicial errors is the sum of the respective error costs from false convictions and false acquittals. First, consider the error cost resulting from false convictions.
The probability (across all cases) that a given case involves an "innocent" defendant that is falsely convicted is equal to the probability a given defendant is innocent (1-p) multiplied by the probability that an innocent defendant is wrongly "convicted" (x c (s)). The cost of a f alse conviction is c c so that the expected error cost (per case) from false convictions is (1-p)*x c (s)*c c . Similarly, the cost of false acquittals is equal to the frequency of false acquittals multiplied by their costs, or p*x a (s)*c a . The total expected error cost (per case) is the sum of the costs from these two types of errors or
The natural objective for policy is to minimize the total expected error cost by choice of the standard, s, for finding consumer harm.
D. Effect of Consumer Harm Standard on Error Costs
The socially optimal consumer harm standard depends on our beliefs about the relative size of the marginal error costs from false convictions versus false acquittals. If the marginal error cost from false convictions (the decreased error cost resulting from a decrease in false convictions from increasing the standard s slightly) is relatively high then we should favor requiring a stricter standard for consumer harm. Conversely, if the marginal error cost from false convictions is relatively low then a looser standard for consumer harm would be appropriate.
Antitrust jurisprudence implicitly reflects, to some extent, this sort of error cost analysis. This approach can be seen in the evidence required by the courts in recent years for predatory pricing, as discussed above. We can also see this in the context of the standard of proof in criminal versus civil cases. In criminal cases, as a society we have decided that, as is commonly said, "it is better to acquit ten guilty defendants than convict one innocent one."
That is, we believe the social cost of a false conviction greatly outweighs that of a false acquittal. Thus, the standard of proof in a criminal case is "beyond a reasonable doubt" rather than the "preponderance of the evidence" standard used in civil cases.
In our simple model, there are three factors that determine the relative size of marginal error costs from false convictions versus false acquittals: (1) the size of dx c /ds versus dx a /ds at the current consumer harm standard, (2) the probability p that a given defendant is "guilty," and (3) the size of c c versus c a . We now explain why a consideration of these factors indicates that the standard for consumer harm advocated by the Clinton antitrust enforcers, and accepted in whole or in part by some courts, is too low.
Error Probabilities: dx c /ds versus dx a /ds
Currently some courts, such as in Microsoft and Visa, find defendants liable without requiring either a showing that there has been a significant harm to either consumers or to competition. Instead, the courts have found defendants liable based only on evidence that some harm to competitors has resulted, from which harm to the competitive process and to consumers is inferred. Such a minimal standard provides no meaningful test of whether behavior is in fact anticompetitive and is thus almost certain to result in high probabilities of false convictions (high x c ). Moving to a stricter standard is likely to significantly decrease false convictions without, as we will argue, nearly as significant a decrease in false acquittals.
As we have discussed, to properly infer significant consumer harm from harm to competitors, the courts must require plaintiffs to show that competitors have been harmed significantly-that is, there must be a significant effect on the competitors' ability to compete effectively. In addition, the courts should require plaintiffs to show that competition or consumer welfare has been harmed significantly as a result of competitor harm-that is, that other competitors cannot in effect replace the harmed firm or firms. Without this more stringent standard, the courts have no meaningful basis for distinguishing between procompetitive and anticompetitive behavior. Requiring such a standard would lower the probability of false convictions substantially.
This stricter standard for consumer harm would likely have a much smaller impact on the probability of false acquittals. As we will describe in more detail in discussing the Microsoft and Visa cases below, the question of whether a challenged act causes or is likely to cause significant consumer harm is a question of fact, which can be addressed empirically. We will argue that those cases demonstrate likely judicial error resulting from a weak consumer harm standard, that they provide support for our assertion that x c is currently high. But regardless of whether we are right on the merits, our discussion will also illustrate that there were analyses that the Government could have undertaken in those cases that could have demonstrated significant consumer harm-and that the courts should have required. A stricter consumer harm standard certainly requires more effort on the part of plaintiffs to prove liability but it would not necessarily entail a significant increase in false acquittals.
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The minimal standard used by some courts would only be appropriate if we had a strong belief that the vast majority of defendants had behaved anticompetitively (that p is high) and/or that the costs resulting from false acquittals greatly outweighed the costs of false convictions (that c a is much higher than c c ). As we discuss next, neither presumption seems warranted.
Proportion of Innocence versus Guilt: (1-p) versus p
While it is difficult, if not impossible, to offer firm conclusions about the percentage of antitrust defendants that have in fact caused consumer harm, there is little reason to believe it is so high at present as to justify a weak consumer harm standard. First, a weak standard would surely encourage some plaintiffs, particularly competitors, to file meritless suits seeking treble 30 Any extra resources the Government would have to expend would be worthwhile from a social perspective in avoiding false acquittals. In addition, especially in cases such as the ones we discuss, it is doubtful that the additional cost of undertaking the analyses we discuss would represent a substantial increase in total costs. 
Costs of Error: c c vers us c a
The cost of false acquittals depends on the extent of consumer harm from the anticompetitive behavior. Even assuming an act is anticompetitive, market forces may provide a corrective role over the longer run even when a court has failed to prohibit the act, but market forces are probably less effective in correcting judicial errors. As Judge Easterbrook put it:
[T]he economic system corrects monopoly more readily than it corrects judicial errors. There is no automatic way to expunge mistaken decisions of the Supreme Court. A practice once condemned is likely to stay condemned, no matter its benefits. A monopolistic practice wrongly excused will eventually yield to competition, though, as the monopolist's higher prices attract rivalry.
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For example, if a firm has achieved a monopoly over distribution through anticompetitive behavior, its competitors still have strong incentives to find alternative means of distributing their products. Market forces will certainly not correct all harms flowing from anticompetitive behavior, especially in the short run, but market forces can serve to offset some of the anticompetitive effects over the long run.
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When courts mistakenly prohibit behavior that is procompetitive, competition is directly reduced in the market or markets at issue, and production and transaction costs may be increased. Moreover, procompetitive behavior is discouraged in other markets, as firms across the economy seek to reduce their legal risk. It is less likely that market forces can play a corrective role when courts mistakenly prohibit behavior that is procompetitive. Suppose a defendant that has been prohibited from using a particular business practice tries an alternative practice that achieves a similar outcome. It is likely that plaintiffs wo uld have a strong case in court by showing that the defendant had simply employed a functionally equivalent substitute for the prohibited conduct. For example, Sealy, a mattress manufacturer, sought to replace an outlawed system of exclusive territories for its distributors with a system of contractual payments among distributors for selling in another distributor's "area of primary It is also important to note that the consequences of an antitrust conviction often go well beyond damage awards and orders to cease the offending behavior-though as the discussion of Visa below indicates, simple cease and desist orders can have profound implications fo r industry structure and behavior. Courts can impose and have imposed a wide variety of behavioral restrictions and structural changes in attempts to remedy the effects of past actions that have been found illegal and to prevent future violations. Such broad remedies may have diverse consequences for competition and consumer welfare, many of which are unintended and unanticipated. The proclivity of courts to impose broad remedies in Section 2 cases adds substantially to the expected societal cost of a finding of guilt without real consumer harm.
Thus the remedial effect of market forces for injunctions that are wrongly denied may limit the cost of false acquittal (c a ) more than the cost of false convictions ( c c ), and the tendency of courts to impose broad remedies tends to raise the latter. The larger is c c relative to c a , all else equal, the more stringent should be the consumer harm standard required to find an antitrust violation.
C. Additional Considerations
The standard of proof of substantial consumer harm that should be required also depends on a variety of other factors. Based on an error-cost analysis, we conclude that the courts should require a lower standard of proof when the practice at issue is one with which the courts and economists have experience in assessing competitive consequences. For example, simple horizontal price-fixing cases are treated under a per se standard because there is no dispute that the practice is harmful. Moreover, the costs of false convictions under that standard are minimal. A price fixing agreement between two firms without market power may not cause any significant consumer harm, but there is little cost in prohibiting such conduct. The Court in BMI, however, chose not to apply the per se standard because there was a significant chance that, as the Court ultimately ruled under a rule-of-reason analysis, the price agreements in that case had significant procompetitive benefits. 38 This suggests that generally the courts should require a higher standard of proof when the issues in the case are complicated or novel. Greater evidence of consumer harm should be required when, for example, the plaintiff's liability theory depends on new and untested economic theories.
Another important factor is the likely impact of the relief demanded. When the plaintiff is seeking relief that is likely to have substantial external effects, such as firm-wide or industrywide restructuring, the court should require greater evidence of substantial consumer harm.
Economics gives us good reason to believe that even in the presence of market power, firms and industries are, as a general matter, organized efficiently because market forces tend to reward efficiency and punish inefficiency. 39 Thus any forced reorganization is likely to involve significant social costs. When the impact of relief extends beyond the challenged practice, we should be particularly certain that there is consumer harm that needs to be remedied. This is consistent with the point made by the appeals court decision in Microsoft that although it had used a minimal standard for "causation" (whether Microsoft's actions had actually led to consumer harm) on its finding of liability, much greater judicial scrutiny of consumer harm, among other things, was needed to support the divestiture proposal accepted by the trial court:
[D]ivestiture is a remedy that is imposed only with great caution, in part because its long-term efficacy is rarely certain. Absent some measure of confidence that there has been an actual loss to competition that needs to be restored, wisdom counsels against adopting radical structural relief….If the court on remand is unconvinced of the causal connection between Microsoft's exclusionary conduct and the company's position in the OS market, it may well conclude that divestiture is not an appropriate remedy.
40
Clearly, relief need not be narrowly structural in form to have the sort of radical consequences that gave the appeals court pause. Indeed, as we show below, even what might seem to be simple cease-and-desist orders can have such consequences. Because there is no such thing as a harmless remedy, and no court is likely knowingly to impose a remedy with de minimis effects, serious direct or indirect evidence of significant consumer harm should be required to support a finding of liability.
IV. Microsoft
A. Introduction
The Government filed its complaint against Microsoft in May 1998, focusing on
Microsoft's reaction to perceived threats to its Windows operating system, specifically from the Netscape Navigator Web browser and Sun's Java technologies. In particular, the Government argued that Microsoft took steps to prevent Navigator from becoming a viable platform that could compete with Windows. The Government made four broad allegations: market foreclosure and tying under Section 1 of the Sherman Act, and attempted monopolization and monopoly maintenance under Section 2 of the Sherman Act. 41 The state plaintiffs also claimed that Microsoft engaged in monopoly leveraging in violation of Section 2 of the Sherman Act. Justice and nine of the state plaintiffs. 45 That settlement had to be approved by a new district court judge. Meanwhile, the nine remaining state plaintiffs plus the District of Columbia pursued stricter remedies before the same district court judge that reviewed the settlement. As of this writing the judge has not ruled on either the settlement or the litigating states' remedies.
B. Consumer Harm
Liability Standard
The appeals cour t stated the following standard on liability:
[T]he question in this case is not whether Java or Navigator would actually have developed into viable platform substitutes, but (1) whether as a general matter the exclusion of nascent threats is the type of conduct that is reasonably capable of contributing significantly to a defendant's continued monopoly power and (2) whether Java and Navigator reasonably constituted nascent threats at the time Microsoft engaged in the anticompetitive conduct at issue.
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The appeals court stated the right principles for its liability standard but failed to apply them correctly. First, in finding liability, the appeals court relied on the district court's findings that Navigator had been significantly harmed by those Microsoft actions the appeals court found anticompetitive ("anticompetitive acts") 47 and that Navigator was a "nascent" competitor to Windows. However, the district court's finding of harm to Navigator had been based on the entire set of acts it found anticompetitive. The appeals court subsequently narrowed the acts it upheld as anticompetitive, stating that it had "drastically altered the District Court's conclusions on liability." 48 A reassessment of the finding of substantial harm to Navigator was necessary to determine if the remaining anticompetitive acts had caused significant harm to Navigator as a nascent competitor to Windows. 47 For convenience, we refer to the acts found anticompetitive by the appeals court as the "anticompetitive acts."
As we discuss, however, we believe that a closer examination suggests that there was no showing of significant consumer harm and that the acts should not therefore be characterized as anticompetitive. analyses that could have been performed and that would have addressed whether the challenged actions by Microsoft had caused any significant harm to Navigator.
Second, the appeals court described its liability standard as "edentulous" or toothless because it did not require a showing that Java or Navigator would have actually developed as platform competitors, 49 but it appeared to believe that its "toothless" standard was unavoidable
given the "nascent" character of the competitive threats. It did not want to permit harm to a nascent competitor simply because such a firm, by definition, would not yet be an established competitor. The appeals court reasoned that "[t]o some degree, 'the defendant is made to suffer the uncertain consequences of its own undesirable conduct.'" 50 Although determining whether a firm is really a nascent threat is not easy, the courts should nevertheless require an assessment, based on the available evidence, of whether a firm that is harmed "reasonably constituted" (as the court put it) a nascent threat. The court's failure to require this made the liability standard weaker, or more toothless, in practice than in the principles asserted by the court.
Harm to Competitors
The core theory of the Government's case during the liability phase was that Microsoft's actions caused Navigator to lose the ubiquity it needed to become a platform competitor to Windows. 51 The Government argued that while Navigator was not an operating system competitor to Windows at that time, it could develop into a platform competitor over time. If Navigator were to achieve "ubiquity," the argument went, software firms might write to application programming interfaces (APIs) that Navigator might develop and expose, rather than to Windows APIs. The Government argued that Navigator might thus eventually become a platform competitor to Windows. 49 Id., at 79. 50 54 As we discussed above, since the appeals court reduced the set of acts found anticompetitive, a reexamination of liability would need to determine whether the remaining anticompetitive acts had caused significant harm to Navigator as a competitor to Windows. Such a hearing would have presumably taken place at about the time the remedies hearing actually took place. In this paper, we discuss the analyses presented by Professor Murphy at the remedies hearing. We also note that most of Professor Murphy's analyses relied on data that would have been available around the time of the init ial trial. 55 For more detail, see David S. Evans, "Introduction", in Microsoft, Antitrust and the New Economy: Selected Essays, 2 (David S. Evans ed., Kluwer Academic Publishers, 2002). 56 The appeals court reversed the district court's initial finding of liability on (3), (4), and (5). The district court was ambiguous on whether (1) and (2) were anticompetitive but the appeals court found that they were clearly permissible. Id., at 3. 57 Making IE "componentized" allowed other firms, such as AOL, to include IE functionality in their own software, without necessarily opening an IE window, so that consumers might not even know they were using IE functionality. This had both technical and marketing advantages for potential partners. The testimony presented by Microsoft's expert at the remedies hearing, Professor
Murphy, argued that this question could be addressed empirically. Professor Murphy examined both the individual and collective impact on Navigator usage from the set of anticompetitive acts and argued that in total they affected Navigator's decline by "no more than a few percentage points." 62 For example, he considered the effect of the "no removal" restriction, as well as restrictions on the promotion of third-party browsers or IAPs through the use of unusually shaped icons, in one of his analyses. Professor Murphy compared Navigator usage among a control group of Internet users whose browser choice was unlikely to be affected by these restriction and a treatment group whose choice of a browser might have been affected.
The difference would measure the collective impact of those anticompetitive acts on the distribution or usage of Netscape's browser. Using two different data sources, he found that there was an insignificant difference in Navigator's decline between the treatment and the control group.
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Another of Professor Murphy's analyses considered the change in the usage of Navigator for subscribers to two groups of ISPs: (1) the treatment group of ISPs that signed contracts containing terms upheld as anticompetitive by the appeals court; and (2) a control group of ISPs that signed less restrictive agreements containing no illegal terms. Navigator's share loss was essentially identical for both groups, thus indicating an insignificant incremental impact from the terms in the ISP contracts that the appeals court condemned.
The litigating states offered no substantive rebuttal to Professor Murphy's testimony.
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Regardless of the merits, however, we want to emphasize that this is a question that the appeals 62 Id., at ¶ 92. Schmalensee's testimony at trial made similar findings regarding the lack of effect of various contested Microsoft actions. 63 Id., at ¶ ¶ 58-67. The first comparison was between Navigator usage by IT professionals ("unlikely to be constrained by the anti-competitive acts because they are technically sophisticated, knowledgeable and can easily and cheaply acquire whatever brand of browser they wish") versus Navigator usage generally (which could have been affected by the anticompetitive acts). The second comparison was between usage by individuals working in medium/ large businesses or the government (whose "'choice' of browser for these users is often determined by the software configuration installed and supported by their employer") and usage by individuals at home or working in small businesses (who were more like ly to be affected by the anticompetitive acts 
Harm to Competition
The appeals court decision also suffered from a second major flaw. Although the appeals court asked the right question, "whether Java and Navigator reasonably constituted nascent threats at the time Microsoft engaged in the anticompetitive conduct at issue," it accepted the district court's findings that Navigator was a nascent threat. The district court's findings were based on general concerns expressed by Microsoft executives about the threat from Navigator but did not include any specific evidence indicating that Navigator would have the issues Professor Murphy discussed in this testimony. The litigating states had the option to call Professor Shapiro to provide rebuttal testimony but chose not to. 65 At trial the Government presented some analyses of the impact on Navigator usage of a set of Microsoft contractual restrictions, but this set included restrictions that were ultimately found permissible. It is thus not possible to use the Government's analysis to estimate the effects of the anticompetitive acts affirmed by the appeals court. 66 If there were clear evidence that a defendant believed another firm was a potential competitor and if the defendant took anticompetitive actions that eliminated that other firm, liability might be appropriate even if it turned out that the other firm was not actually a potential competitor. That is, a defendant should presumably not escape liability if it took anticompetitive actions that eliminated a firm it clearly believed was a potential competitor simply because its belief was mistaken. However, it is notoriously difficult to assess the "beliefs" and "intent" of an organization, and it is generally preferable to examine directly the extent to which a firm actually was a potential competitor. At the very least, such an examination will shed light on the plausibility of the beliefs defendant is alleged to have held. The issue Professor Murphy was addressing, whether broad remedial relief was needed to restore lost competition, is different and should turn on whether an eliminated firm was actually likely to have become a competitor, not on any mistaken beliefs of the defendant.
ever seriously planned to do so. 67 James Barksdale (Netscape's CEO), for example, suggested in trial testimony that Andreesen's comment about reducing Windows' role to that of a set of "slightly buggy device drivers" reflected his youth and a "spirit of jocularity and sometimes sarcasm that have gotten us in trouble." 68 Barksdale also testified that "we have never maintained in a serious way that [Navigator] could substitute for all of the platform characteristics of Windows." 69 We are not suggesting that the Government should have had to, in the appeals court's words, "confidently reconstruct a product's hypothetical technological development." 70 However, at a minimum, it should have had to demonstrate that its theory regarding the Navigator threat was supported by the available evidence.
The Government's theory at trial was that, over time and with ubiquity, Navigator could have perhaps developed APIs that would attract software developers. But the Government had presented no evidence that Netscape had ever taken any significant steps to develop Navigator as a platform. Professor Murphy's testimony during the remedies phase argued that the decisions made by Netscape and later AOL indicated that they had no plans to develop Navigator as a platform competitor. 71 (The litigating state plaintiffs offered no substantive rebuttal to this testimony.) For example, a June 1998 strategy briefing "made it clear that the company's server products had replaced the browser as the heart of Netscape's product plans." 72 Consistent with this focus, Netscape and AOL have not developed the types of APIs that software developers would need to start using Navigator as a platform instead of Windows. 73 Even today, AOL uses IE, not Navigator, to provide browsing functionality.
Professor Murphy noted that, by contrast, if Netscape and later AOL had serious plans to develop Navigator into a platform competitor, we would expect them to have taken very different actions. 75 We would expect that they would have made much more significant efforts to develop APIs for Navigator. We would expect that they would have made Navigator more componentized and thus easier for potential partners to use, as had been urged by IBM/Lotus, Intuit, and AOL (before AOL acquired Netscape). 76 We would also expect that Netscape and AOL would have taken more efforts to pay for wider distribution of Navigator, or at least to use Navigator in AOL's client software, in light of the potential revenues from developing as a platform competitor.
Again, although we believe the evidence suggests that (1) Microsoft's anticompetitive acts did not deny Navigator the ubiquity the Government argued it needed and (2) there was no evidence that Navigator had a significant chance to develop as a platform competitor, the point we want to emphasize here is that those are factual issues that could have been and should have been examined at the liability stage. Instead, the district and appeals courts, using a weak consumer harm standard, accepted a liability case presented by the Government that did not attempt to assess either the degree to which Navigator had been harmed or the extent to which any harm to Navigator was important to competition in the relevant market. We are not suggesting here that a plaintiff should be required to show the exact path competition would have taken in the absence of the allegedly anticompetit ive acts, especially when the case involves firms that are allegedly nascent competitors. Rather, when claims of harm to competitors and to competitor can be examined to determine whether the potential harms are significant and realistic, that inquiry must be undertaken. As in the analysis of post-predation recoupment under Brooke Group, the plaintiff should be required to show the plausibility of the class of scenarios it puts forward, not to prove beyond a doubt the correctness of any one of them. 75 Id., ¶ 123-4. 76 Id., at ¶ ¶ 109, 117. It also provides a set of system rules that members must follow. The cooperative operates on a not-for-profit basis-member fees are set at a level that is expected to cover system costs (including funds for working capital and contingencies) 77 -and does no t set prices to cardholders or merchants. Individual members solicit cardholders and merchants, set prices and other terms and conditions, process transactions (sometimes with the assistance of thirdparty processors), advertise and establish the brand image for their specific cards, and develop and implement card features.
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Two central issues concerned the Government in the investigation that led up to Visa.
The first was the absence of any Visa or MasterCard rules that prevented banks from being members of both systems, a situation commonly referred to as "duality." In other words, the Government wanted more separation between Visa and MasterCard. The second was the 77 The court found that Visa and MasterCard both operated on a not-for-profit basis. United States v. Visa, 163 F. Supp. 2d 332 (2001). MasterCard completed its reorganization as a stock rather than membership corporation on July 1, 2002. It is unclear whether this will affect its operation on a not-for-profit basis. Visa continues to operate on a not-for-profit basis and set its system fees at cost.
existence of Visa and MasterCard rules that prohibited members from issuing for American Express or Discover. In other words, the Government wanted less separation between Visa (or MasterCard) and American Express (or Discover).
The Government told Visa it could not consistently defend these two contradictory positions on membership. Visa told the Government it could not consistently prosecute both duality and exclusivity as antitrust violations. 79 Nevertheless, duality and exclusivity became
Counts One and Two of the Government's case in Visa, and Visa and MasterCard mounted a defense on both counts. The Government believed it had a way out of the contradictions.
Through its economic expert, Professor Michael Katz, it put forward a theory that one could distinguish between duality in governance and duality in issuance. 80 Katz argued that duality in governance (or overlapping governance generally) was anticompetitive and duality in issuance (or multiple issuance generally) was procompetitive. Thus, he proposed to end dual governance without ending dual issuance. Further, the repeal of the exclusivity rules could then be viewed as an extension of (procompetitive) dual issuance to multiple issuance.
Visa had been opposed to duality at its inception in the late 1970s but, as a small entity at that time, had acquiesced in the face of potential antitrust liability and what it viewed as the unwillingness of the Government to support its position against duality. Schmalensee, Visa's economic expert, noted that he believed that having exclusive systems was best overall for system and issuer competition, although it was not clear that the Government had shown that dual governance (as opposed to duality in total) had led to anticompetitive effects. Moreover, reacting to the value of loyalty, both Visa and MasterCard had taken steps to increase the extent to which issuers were dedicated to one system or the other, thus ameliorating some of the potential harm from duality. . 79 Two of the authors, Evans and Schmalensee, participated in discussions with the Justice Department during the three years that preceded the filing of the lawsuit. 80 We use the unmodified term "duality" to refer to duality as it now exists, encompassing duality in membership and in governance.
In its decision, the district court rejected the Government's attempted distinction between dual governance and dual issuance. The court found some harmful effects from duality-that duality "has led to some blunting of competitive incentives" but could not ascribe the effects solely to dual governance. 81 The court found that dual governance was an artificial distinction that had no foundation in the actual operation of Visa and MasterCard and that large issuers could have an important influence on association decisions even if they were not governors.
The court reasoned that it could set aside its finding that duality, in total, resulted in "some blunting of competitive incentives" because the Government's claim related only to dual governance, so that the question of "whether or not dual issuance has been or will be the source of anticompetitive conduct is not the issue." 82 The problem, however, is that the question of whether dual or multiple issuance can be anticompetitive is relevant to evaluation of the exclusivity rules. Visa sought to prohibit the extension of multiple issuance to American Express because, among other effects, such issuance would blunt competitive incentives, as had happened with duality. The court failed to address the problem of blunted incentives in its assessment of procompetitive effects from the exclusivity rules.
As we noted above, courts should be particularly careful to require clear evidence of consumer harm in a case involving a very complicated industry structure and a novel liability theory put forward by the plaintiff. As devised by the court, the relief (1) ordered Visa and MasterCard to eliminate their exclusivity rules and (2) rescinded the existing partnership agreements already signed by banks to allow them to sign agreements with American Express or Discover. (The Government's proposed relief differed substantially because it had sought to address both the duality and exclusivity claims.) The court's relief could lead to dramatic changes in the structure of the payment card industry. The greater system separation that had come about in recent years through the action of Visa and MasterCard, noted with approval by the court, could be substantially undone. In the face of potential industry restructuring and the court's own ambivalence about the impact of decreased system separation, it should have been especially important to require the Government to provide evidenc e on significant consumer harm that related to the remedy to be imposed. As we discuss next, we believe the court failed to do this.
B. Consumer Harm
The Government's case on consumer harm fit into two general categories. First, the Government argued that American Express had been harmed by the exclusivity rules and that the loss of system competition constituted consumer harm. (For convenience, we refer to American Express rather than both American Express and Discover.) Second, the Government argued that cardholders were harmed from the lost variety that would have been available from Visa or MasterCard members issuing for American Express. The court accepted both of these arguments. We discuss each of these in turn below.
The Government's liability case on exclusivity contained the same two central flaws as in Microsoft. First, the Government made no attempt to assess the degree to which the competitor (in this case American Express) was harmed. Second, the Government made no attempt to demonstrate the extent to which the alleged harm to a competitor would harm competition. And, as with Microsoft, these were questions that could have been answered empirically. In accepting the Government's case, the district court failed to require a showing that Visa's exc lusivity rules had caused significant harm to competition or consumers.
We also note that Visa offered procompetitive justifications for its exclusivity rule, although a full discussion is outside the scope of this paper. Visa argued that the rule was important for ensuring the loyalty of its members in furthering the growth of the cooperative.
Visa argued that the exclusivity rule limited the ability of its members to take opportunistic actions that would undermine the success of the cooperative. The court rejected these offered procompetitive justifications. 83 Visa also argued that the exclusivity rule was procompetitive because it helped maintain separation between the Visa and American Express systems. The court rejected this argument without any detailed discussion 84 and did not appear to recognize 83 Id. We believe the court erred in its findings, but a discussion of this issue is outside of the scope of this paper. 84 Id., at 330. The court addressed this issue briefly in the introductory section of the decision and did not consider it in the its detailed analysis of procompetitive justifications.
the inconsistency with its finding that duality had led to "some blunting of competitive incentives." 85
Harm to Competitors
The court found harm to American Express from the Visa and MasterCard exclusivity rules, since they prevented American Express from taking actions it claimed to want to take.
But the court did not require the Government to assess the degree to which American Express had been thereby weakened as a system competitor. Harm to a competitor, even an important one, does not imply harm to competition or to consumers.
The court found that "banks provide essential attributes to network competitors" American Express has managed to acquire the issuing skills necessary for that success without having had access to any Visa and MasterCard members. As we mentioned above, historically
American Express has chosen to operate as a single-issuer proprietary system.
Entry and expansion in the credit card issuing business also appears to be relatively easy. Many of the largest Visa and MasterCard issuers have entered or grown substantially in the past decade. 89 These new or previously minor issuers were able develop the issuing skills to 85 Id., at 363. 86 Id., at 389. 87 Id., at 387. 88 Id., at 341. 89 Id., at 365. There was also no allegation by the Government or finding by the court that American Express was unable to pursue any product development or innovation initiatives because of a lack of access to Visa and MasterCard banks. For example, the "Blue" chip card that American Express touts as a significant innovation was developed without access to Visa and MasterCard issuers. Without either a significant innovation or cost disadvantage, it is difficult to see how American Express is harmed as a system by the cooperatives' exclusivity rules. 93 Id., at 387. 94 Id. 95 The court stated that "Visa U.S.A.'s general counsel testified that By-law 2.10(e) exists because of the likelihood that the number of American Express cards issued in its absence could be substantial" as supporting evidence for its belief that the impact was substantial. Id. In fact, Mr. Allen testified that he did not have any view as to the likely number of American Express cards issued in the absence of By-law 2.10(e), noting only that the possibility that it might be substantially more than 10 cards was one of the reasons for the rule. Deposition Testimony of Paul Allen, United States v. Visa, 98 Civ. 7076 (BSJ), October 29, 1999, pp. 360-362. Moreover, the number of cards issued by American Express bank partners that might be sufficient to disrupt the Visa system is different from the number of cards that might otherwise be considered competitively significant. For example, Schmalensee's testimony in the case suggested that disruption to Visa's corporate card program was possible and of significant concern to Visa, even though Visa corporate cards accounted for only 9 percent of purchase volume on all Visa cards in the market defined by the court. See Direct Expert Testimony of (continued...)
Harm to Competition
Since the trial court's decision does not even assess the degree of harm to American Express, it falls short of providing a basis for assessing harm to competition or consumers.
Here, following the court's finding of a network services market, the banks are viewed as the consumers in that market-they pay fees to the systems for the network services used by the banks in servicing cardholders and merchants. The court did not address the question of whether banks have been harmed in the form of higher prices or lower quality for network services. As we mentioned, Visa operates on a not-for-profit basis. That is, it sets its fees to members so that it covers its costs. This structure precludes setting system fees above cost, so that more (or less) competition would not lower (or raise) Visa's fees. The court's finding was based, in part, on the argument that four competitors must be better than two. 96 That presumption is typically made because prices with four competing for-profit competitors are generally likely to be lower than with two competing for-profit competitors. There could have been no concern in this case that Visa is using any market power to set supracompetitive system fees, nor did the Government attempt to make any such claim, because Visa simply sets fees at cost.
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There was also no evidence presented that the cooperatives' exclusivity rules have allowed them to limit their own innovation or product development. In fact, the court found that:
The associations have also f ostered rapid innovation in systems, product offerings and services. Technological innovations by the associations have reduced transaction authorization times to just a few seconds. Fraud rates have also decreased through a number of technological innovations. 98 The court relied on its general finding that there would have been more volume on American Express in the absence of the exclusivity rules, which would in turn have led to greater competition in the network services market, which would have resulted in benefits to banks. But these loose statements fail to assess competitive significance and could be made regardless of whether American Express would have had 0.01 percent or 100 percent greater system volume in the absence of the exclusivity rules.
Missing in both the Government's case and the court's decision was any serious attempt to assess the competitive significance of any additional issuance. significantly. 102 The incremental issuer would primarily displace cards from existing issuers, and it thus would have little overall effect on price or output. Because issuer competition is intense and Visa and MasterCard are organized as pass-through cooperatives that do not retain profits, there are no excess profits to be squeezed out of the business to benefit consumers. The
Tenth Circuit accepted that analysis in reaching its conclusion in its MountainWest decision. 103 Dennis Carlton and Alan Frankel, economic consultants to Sears, disagreed with Schmalensee's analysis. 104 After the trial, they published an analysis that argued that entry by AT&T and GM had resulted in lower cardholder prices, and that entry by MountainWest could have led to similar benefits for consumers. 105 Regardless of whether they were right on the merits, 106 Carlton Nor is it clear that there were any consumer benefits to be found from the international experience-card output from the American Express alliances with banks represented less than 1 percent of industry output in the relevant countries and there was no evidence that any significant innovations came from those deals. 
Lost Variety
The second general finding by the court on consumer harm from the exclusivity rules was that consumers were deprived of choice and variety in card offerings-that is, some consumers might want an American Express card issued by a Visa member. Any exclusivity agreement, by definition, deprives consumers of choice and variety. Therefore, any finding on consumer harm resulting from this lost choice and variety must include some assessment of the significance of these effects. For example, if an excluded manufacturer were unable to distribute its products effectively, depriving consumers of the ability to choose its products, that might constitute significant consumer harm. In this case, the evidence indicated that American Express could reach all consumers.
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The court based its finding of consumer harm from lost variety on the following American Express could reach every consumer with an offer of some brand of credit card…yet, it is only the combination of Capital One and American Express that provides consumers the ability to take advantage of the combined skills of both entities."
This argument proves too much. The same assertions could be made, for example, by virtually any manufacturer seeking distribution for its products by firms with some product differentiation. Every combination of manufacturer and distributor creates a product that is "unique." Yet, we do not automatically prohibit exclusive distribution agreements simply documents that promoted the benefits of certain issuer-system combinations, that does not answer the question of how significant these benefits are (or whether it would be possible for American Express or Discover to achieve these benefits without Visa and MasterCard issuers).
The Government could have asked its economic expert to examine how much consumers might value new issuer-system combinations or how much output might increase as a result of such offerings, but it apparently did not do so.
The actual decisions of industry participants indicate that these benefits may not be substantial. For example, most major Visa and MasterCard issuers have chosen to dedicate themselves to one system or the other in recent years. If there were substantial benefits from issuing both Visa and MasterCard in large quantities, it is unlikely members would have been willing to do this. Furthermore, for most of its history, American Express has had no interest in using other banks as issuers. If there had been substantial benefits from additional comb inations of issuers with the American Express system, it would have sought much earlier to enter into such agreements. It is also worth noting that the court's findings included an extensive discussion of the wide range of choices and features available to consumers.
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VI. Conclusions
There has always been a tension in antitrust cases over the risks of being so lenient that firms think they can get away with anticompetitive behavior and being so strict that the courts condemn practices that help consumers and thereby stifle the very competitive process the antitrust laws seek to protect. There is no way to eliminate both risks, and the courts-and ultimately society-need to choose how to minimize the expected costs of the inevitable errors.
At least in the context of predatory pricing, the Supreme Court has expressed a preference for erring on the side of acquitting the guilty rather than convicting the innocent. The Brooke Group test requires that plaintiffs meet a strong consumer harm standard-one that necessitates
showing that over time the predatory prices will reduce consumer welfare. Although the Court has not been quite so explicit about the consumer harm standard in other contexts, the logic of Brooke Group along with other decisions by the Court, most importantly, California Dental, argues for a strong consumer standard in all rule of reason cases.
We agree with this approach. An error cost analysis suggests that a strong standard of consumer harm would reduce the costs of making false convictions while-at least in the form we articulate-imposing relatively lost costs from false acquittals. Most rule-of-reason cases involve complex factual situations. Practices are frequently challenged on the basis of economic theories whose predictions have not been empirically verified by the profession and whose assumptions are highly special and often untestable. There is nothing wrong with thisit is the best the economics profession can do. The only way for the courts to determine whether the challenged practices harm consumers is to seek relevant evidence. To paraphrase the Court in California Dental, one needs empirics and not assumptions.
The Clinton Administration disagreed with this approach. It invited the courts to rely on a weak standard for assessing liability in antitrust cases brought against Intel, Microsoft, and Visa/MasterCard. It was enough, it argued, to show that the challenged practices had harmed the competitive process via harm to competitors. And it suggested in several cases that there was no need to show, directly or indirectly (via significant harm to competition) that the challenged practices, on balance, raised prices, lowered output, and/or reduced quality, and thereby reduced consumer welfare. In the two cases that went to trial and for which there is a complete record-Microsoft and Visa-the district court accepted the Government's approach.
In the one case that has gone to an appeals courts-Microsoft-the D.C. Circuit affirmed liability without reaching findings that the actions declared anticompetitive resulted in substantial harm to consumers, or that there was a causal relationship between those actions and any significant changes in the competitive process that could lead to substantial consumer harm. And in Visa, the district court found liability even though there was no evidence that the exclusivity rules at issue had caused any significant consumer harm in the form of significantly higher prices or lower output.
It remains to be seen whether other Circuits and ultimately the Supreme Court will
adopt what is, we believe, an unjustifiably toothless standard and whether this will, indeed, become the Clinton Administration's lasting contribution to antitrust jurisprudence. It would be a sad day for consumers if the courts did so.
